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The right of claim and the obligatory right are two masterpieces in the history of 
civil law, but the confusion of their relationship has been a serious problem that we 
should envisage. This article aims to put forward, analyze and resolve this problem. 
Except for the foreword and concluding remarks, this article is divided into three 
parts:
The first chapter is focused on “the confused actuality of the relationship 
between the right of claim and the obligatory right”, in which the problem is put 
forward. This chapter analyzes the legal definition of the right of claim and the 
obligatory right in the first paragraph of §194 and the first paragraph of §241 in 
German Civil Code, then uncovers the problem existing in their relationship. 
Furthermore, the “identity” theory and the “differentiation” theory intending to 
resolve this problem are introduced and remarked, and their inefficiency in making it 
in the system of German Civil Code is pointed out. So, the confusion between the 
right of claim and the obligatory right is a fateful defect, and is also a problem 
desiderating resolving in Chinese civil law which mainly adopting from German Civil 
Code.
The second chapter is focused on “the historical cause of the relationship 
between the right of claim and the obligatory right”, in which the problem is analyzed. 
This chapter put the problem of the relationship between the right of claim and the 
obligatory right in the course of the continental legal system’s evolution, attempting to 
answer the riddle of transformation from the relationship between action and 
obligation in Roman law to the relationship between the right of claim and the 
obligatory right in German Civil Code. On the basis of the analysis to the source 
materials of Roman law, it is clear that the Roman law had achieved the essential 
differentiation between the distributive obligation and the relieving obligation through 













obligation have different relationships with actions. While in the medieval Roman law 
conceptions’ reconstruction with the concept Right and Roman law system’s 
movement of branch laws, the two obligations lost their systematic differentiation, 
and the neonatal right of claim and the obligatory right became to be confused with 
each other because of having lost the reliance on the systematic logic. Moreover, their 
definitions are so rough that people use them outspreading from their original areas, 
and their confusion becomes more and more serious. Through the analysis of this 
chapter, the cause of the relationship between the right of claim and the obligatory 
right is discovered and the way to resolve this problem is clear. 
The third chapter is focused on “the theoretic reconstruction of the relationship 
between the right of claim and the obligatory right”, in which the problem is resolved. 
In this chapter it is suggested to reconstruct the systematical logic which had existed 
in Roman law and had lost in the historical evolution. So it clarifies the accomplished 
legislative actuality and theoretical resources about the relationship between the right 
of claim and the obligatory right, advocates constructing the theoretical system of the 
right of claim through the dual system of substantive private rights, and reconstructs 
the system of obligatory right through the differentiation theory of the obligation and 
responsibility. So that the right of claim contains the personal rights and the property 
rights, and both the basal rights and relieving rights, while the obligatory right is just 
contained in the property rights and basal rights. At the same time, some basal right of 
claim and the obligatory right are differentiated from the object of rights. Relying on 
the theoretical reconstruction, the differentiated relationship between the right of 
claim and the obligatory right comes into being and accords with the whole private 
legal system. 
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194 1 241 1
194 1
einem anderen 241 1
der Gläubiger
dem Schuldner
zu verlangen  zu fordern
ein Tun oder Unterlassen
eine Leistung
Schuldverhältnisses
                                                       
 § 194 (1) Das Recht, von einem anderen ein Tun oder Unterlassen zu verlangen (Anspruch), unterliegt der 
Verjährung. Vgl. BGB[Z]. http://dejure.org/gesetze/BGB/194.html, 2006-8-9. § 241 (1) Kraft des Schuldverhältnisses 
ist der Gläubiger berechtigt, von dem Schuldner eine Leistung zu fordern. Die Leistung kann auch in einem 
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